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Mare A, Busman, Bsquire
Busman & Busman p.c.

P.0. Box 7514 .

Fairfax Station, Virginia 22039

Stephen X, Christonson, Esquire
4015 Chain Bridge Road
Fuirfax, Virginia 22030

Re: Mare 4, Busman, Substiture Trustee v. Bagren & Barry Investmenss, Lr.c
At Law No, 2005-002650

Dear Coungel:

Ennwmuomﬂo before me on Beeren & Barry F<ﬁ§_§8‘ LLC’s demurrer, 1 heard
arguments in thig cage on November 18, 2005, My decision follows, -

ackpron

On Mareh 4, 2004, Busman, conducted a foreciosure sale of the oouaon._EEn. Defendant
Beeren & Barry Investments, LL,C (“Beeren™) made the highest bid, $101,000. The parties
signed 2 Memorandum of Sale; Beeren tendereqd 2 310,000 deposit, Closing was to oeeur within

thirty days,

On Apnil |, uooa, Béeren notified Mr. Busman that it Would not close on the
condominium, My, Busman thereafter conducted » seoond foreclosure sale, The Property wag
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On May 4, 2005, Mr, Busman filed this action against Beeren alleging breach of contract
and seeking damages, inter alia, for the différence between the $101,000 bid and the later
$52,000 foreclosure sele price. Beeren filed a demurrer contending that even if Mx, Busman's
allegations were admitted, his action was legally uameritorious. _

A demurrer tests the legal sufficiency of the clajms stated in the pleading challenged.
Drayv. New Mkt Poultry Prods., Inc., 258 Va. 187, 189 (1999); see Va. Code § 8.01-273
(2005). On demurrer, the court must deem as admitted all material facts that are properly pled,
facts which are impliedly alleged, and facts which mey be fairly and justly inferred from the
alleged facts. Cox Cable Hampton Roads, Inc. v. Norfolk, 242 Va, 354, 397 (1991). The sole
question to be decided by the court is whether the facts pled, implied, and fairly and justly
infetred are legally sufficient fo state a cause of action against the defendant. Thompson v. Skate
Am., Inc., 261 Va. 121, 128 (2001).

Beeren advances three arguments in support of its contention that Mr, Bugman’s motion,
for judgment is legally deficient: ,

1. That Mr. Busman lacks mc&ouww under the deed of trust to sue a foreclosture saje
purchaser for a breach of a foreclosure sale agreement.

2. That Mr. Busman lacks authority to sue Beeren without Joinder of the benefiociary of
the note secured by the deed of trust, the nonpayment of which oscasioned the
foreclosure.

3. That the agreement reached between Mr. Busman and Beeren wes void and
unenforceable hecause it lacked mutuality.

[ shall address these issues in the order they are listed above,
1. M. Busman’'s Authority to File Suit

The grantor’s delegation in a deed of trust of authority to a trustee confers not only the
powers expressly denominated in the deed of trust but also those necessarily implied by the
language in the deed of trust. Ward v. Nationsbank, 256 Va. 427, 435 (1598) (internal citations
omifted). “Although not explicitly identified in the trust agreement, authority to take certain

~ actions may be impled if the intention to create such power is evident, the power may be
appropriate o1 necessary to carry out the purposes of the trust power, and the power is not
forbidden by the trust agreement.” Jd. :
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The deed of trust here vests the trustee with the power to sell the real property conveyed
as seciwity for the beneficiary’s loan. Such a “power of sale” necessarily implies the power to
sue a third party breaching a contract of sale. Without such a corresponding, implied right 1o
bring suit for breach of contract, a sale pursuant to such authority could not be enforced, and
would be ineffectusl, CY. Ward, 256 Va. at 435 (permitting courts to imply powers where they
are necessary to oarry out other powers), The first ground of Beeren’s demurrer is rejected,

2. Mr. B

Beeren next contends that Mr. Busman, as frustee, does not have ﬂgn_..hm 10 sue Beeren

as defaulting purchaser, In effect, Beeren contends that since M. Bnsman is suing on behalf of
Xavier Guerrs, the beneficiary of the trust, it is at least hecessary for Guerra to join in the suit.

In Poage v. Bel}, the Supreme Court of Virginia held that s trust beneficiary may not
maintain an action against a third party alleged to have converted trist property. 35 Va. 604, 606
~07 (1837). Specifically, the Court held that such an action “was only maintainable in a court of
law by the plaintiff’s trustée,” Jd. at 507, Plaintiff, relying on Poage, asserts that as trustes, hs is
holder of legal title of real estate subject to a deed of trust with standing to sue.’

Although there appear to be few cases addressing this issue of standing, [ find Mr.
Busman’s argument persuasive. While there are cases in which beneficiaries have joined with
trustees in suing breaching foreclosure gale purchasers, see e.g., Yagie v, Heritage Sav. & Logn
Ass’n, 235 Va. 537 (1988), Defendant presents no authority for the proposition that & tiugtee ig
without anthority to sue alone to enforce foreclogure gale contracts, Indeed, the language of
Poage, implies that such a suit is “only maintainable” by such a trustee, See 35 Va 607,
Accordingly, this ground of Beeren’s demnurrer is also overniled,

3. Lack of Mutuality of Coptract

The last issue presented is whether the Memorandum of Sale executed between M,
Bugman, as trustes, and Beeren, as foreclosure sale puwrchaser, lacked mutuality because the
Sontract’s limitation clause negates any remedy apainst the trustee should he elect not to perform
the foreclosure sale agreement, .

“Mutuality of contract as now commonly understood should properly be taken to be
sufficiently complied with éwn.u there are promises on each side that something shall be done for

' Defendant doss not deny this assertion, per se, but rather claims thar Busman has no standing becanse theye may
be other potential, unidentifind benefigiaries of the gale of the property, Defendant arpues it is they, es the trys
injured parties, end pot Busman, who hava Standing to sue, Thiy claim, raised for the first time in Dafendant’s
supplementsl brief, appears baseless. Even ifit is not, itis certaiply a matiar that may be ferroted out during the
dlssovery process, end, as such, is not an appropriate ground on which to shatain a demurrer.
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the benefit of the other side furmishing therefor [sic] considerations by each party, although they.
may relate to different terms of the contract and may be conditioned upon performance by the
other party.” C. G. Blake Co. v. W. R, Swmith & Son, Ltd., 147 Va, 960, 97172 (1926). In plainer
langhage, “neither party is bound unless both are bound.” An. Agric. Chem. Co, v. Kennedy &
Crawford, 103 Va. 171, 176 (1904); accord 174 AM.JUR, 2p. § 23 (2005). Thus, “[iJf it appears
that one party was never bound on its part to do the acts which form the consideration for the
promise of the other, there is a lack of mutuality of obligation and the other party is not bound.”
First Sec. Bank, N.A. v. Murphy, 131 Idaho 787, 791 (1998), .

In American Agriculture Chemical Co,, the Supreme Conrt held a contract for the sale of
fertilizer to lack mutuality beeause of the following provision which stated that the seller:
_ [R]eserve[d] the right to cance] this contract et any time we may deem
Proper, but in the event of such cancellation the provisions of this contract
shall govern the closing of all business begun thercunder. 103 Va, at 174,

The Court stated that, as the plaintiff had the right to cancsl at any time, the plaintiff never bound
himselfto the sale, [d. at 178. Absent “such obligation on the part of the plaintiff, and of such
right on the part of the defendants, there never was a binding engagement between the parties
which a court of law would enforce.” Jd.

Similarly, in the case at bar, pursuant to the Memorandum of Sale, Mr. Busman agreed to
convey title to the subject condominitm to Beeren 83 the highest bidder; and Beeren, consistent
with its bid, agreed to pay $101,000 for the propetty. The Memorandum of Sale, however,
contained the following clause, which is the basis for Beeren's position that it is unenforceable,
In relevant part, that clause states: :

Buyer’s sole temedy in law or at equity in the event of Trustee’s default
shall be a refund of the deposit hereby received and upon the delivery of
the deposit refund, this agreement and the sale contemplated by this
Memorandum of Sale shall be null and void,

Thus, by this clause,® Mr, Busman frees himself of any obligation to perform his contract with
Beeren. Cf dm, Agric. Chem, Co., 103 Va. at 176, Since the agreement, with this clause, binds
only one party, the contract lacks mutuality end will not be enforced. See id. at 178. ,

In addition, the Court rejects Mr. Busman’s argument that the limitation clause does not
destroy mutuality but merely limits Beeren’s remedy to the recognized measure of damages for a
‘ purchaser’s breach of a contract for sale of real estate: the return of the purchaser’s deposit.

? While this case |s argusbly different because Busman uses a limitarlons clause to accomplish the practical effect of
the clause in American Agriculture Chemical Co., the end result is the same, and the Court refuses (o endorsg such a
formalistio distinction. Were the Court o hold atherwise, Busman would circumvent the requirement that each
PRIty to 2 contract yield conslderation for the other's promise. See Am. Agric. Chem, Co., 103 Va. at |76.
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First, the nortnal measnre of damages for b seller’s breach of contract to convey realty includes

not only the return of the deposit, but also interest thereon. See, e.g., Shepherd v. Duvis, 265 Va,
108, 124 (2003). Pursuant to the above clause, Mr, Busman was not required to pay interest _
which interest might have constituted consideration. Therefore this contention by Mr, Busman ig
without merit, . . :

Further, a purchaser possesses other remedies at law for breach of 2 contract for the salo
of land which this clausa obviates. For example, a purchager entering into a valid contract for
the sale of land traditionally may seek specific parformance, See, e, &., Rison v. Newberry, 90
Va. 513, 519-20 (1894). But this clause would vitiate that remedy. Thus, for the reasons
discussed herein, Beeren's demurrer is sustajned with prejudice,

Mr. Christenson is instructed to prepare an order consistent with this decision; to furnish
that order to Mr, Busman for endorsement; and to return it to the Couirt for entry.

Arthur B, Vieregp
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